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STATEMENT OF THE CASE
Nature

Of The Case
Hollie Winnett appeals from the judgment of the district court entered

upon her

conditional guilty plea to possession of methamphetamine, two counts of possession 0f

paraphernalia, and possession 0f marijuana.

erred

When

Statement

it

On

appeal Winnett argues the district court

denied her motion to suppress.

Of The

Facts

And Course Of The Proceedings

Winnett pled guilty to misdemeanor vehicular manslaughter and felony leaving
the scene of an accident resulting in injury or death in Case

EX. 2.1)

probation.

The

district court

(E

id.)

(E

suspended the sentence and placed Winnett 0n supervised

On the same

day, Winnett ﬁlled out and signed an Idaho Department

0f Correction Agreement 0f Supervision.
included a Fourth

No. CR-42-16-5585.

(E

Amendment waiver and

EX.

1.2)

The probation agreement

requirement that Winnett not change

residences without permission of her probation ofﬁcer and that any residence be approved

by her probation

ofﬁcer.

(ﬂ

Probation and Parole

residence.

id.)

Ofﬁcers Bulzomi and French checked on Winnett’s

(7/13/18 Tr., p. 12, L. 7

—

15, L. 4, p. 27, L. 17

p.

informed Ofﬁcer Bulzomi that she was living

1

The Judgment of Conviction

for

Case

Exhibit 2. (7/13/18 TL, p. 11, L. 16
2

No

— p.

at

— p.

28, L. 4.) Winnett

2435 Oakley Avenue

in Hollister.

CR-42-16-5585 was admitted

had
(Id.)

into evidence as

12, L. 5; EX. 2.)

The signed Idaho Department of Correction Agreement of Supervision was admitted

into evidence as Exhibit

1.

(7/13/18 Tr., p. 10, L. 18

— p.

11, L. 10; EX. 1.)

However, when the probation officers arrived at that address, they were informed that
Winnett was not living there and had not lived there for a while. (Id.)
The officers then went to Winnett’s workplace and asked her where she was
living, and Winnett said she was living at 2312 Main Street in Hollister. (7/13/18 Tr., p.
15, Ls. 5-18.)

Officer Bulzomi and Officer French went to perform a residence

verification at 2312 Main Street. (7/13/18 Tr., p. 15, L. 19 – p. 17, L. 16.) At this
residence Officer Bulzomi spoke with Winnett’s stepbrother and her mother who lived
there, and they said that Winnett now lived with them. (Id.) They told the officers that
Winnett was keeping her belongings in a camper on the property. (Id.)
The officers asked Winnett’s stepbrother if he would allow them to see the
residence, and he said “yes.” (7/13/18 Tr., p. 28, L. 12 – p. 29, L. 4.) Winnett’s
stepbrother accompanied the probation officers around the residence and the camper.
(7/13/18 Tr., p. 18, L. 22 – p. 19, L. 13; p. 23, L. 20 – p. 24, L. 9.) Officer French asked
Winnett’s stepbrother if he could look in the camper, and he said “yes.” (7/13/18 Tr., p.
24, Ls. 1-19, p. 29, L. 25 – p. 30, L. 19.) When Officer French looked in the camper he
saw drug paraphernalia. (7/13/18 Tr., p. 30, L. 13 – p. 31, L. 7.)
The probation officers called law enforcement. (7/13/18 Tr., p. 31, Ls. 11-24.)
After Deputy White and his K9 arrived, Winnett’s mother showed the officers a “large
quantity of paraphernalia and marijuana” in the house. (7/13/18 Tr., p. 32, Ls. 4-24.)
The state charged Winnett with possession of a controlled substance,
methamphetamine, possession of a controlled substance, marijuana, and two counts of
possession of a drug paraphernalia. (R., pp. 55-58, 96-99.)
2

Winnett ﬁled a motion t0 suppress.

ofﬁcers’ search of the residence and outbuildings

provide Winnett With

m3

warnings.

Winnett argued that the

(R., pp. 60-63.)

was

(Id.)

illegal

At

and

that the ofﬁcers failed to

the suppression hearing the state

argued that Winnett did not have standing to contest the search of the camper. (6/14/18
Tr., p. 11, L. 13

in the

camper but

failed to

that,

—

p. 14, L. 23.)

Winnett’s mother testiﬁed that Winnett had some items

that she did not live in the camper.

show any right 0f privacy

(Id.)

in her mother’s camper.

The

argued that Winnett

state

(Id.)

The

found

district court

because Winnett had belongings in the camper, she had standing to contest the

search. (Id.)

Winnett also claimed that she was not subj ect t0 the Fourth Amendment waiver as
part of her probation agreement in

Case N0. CR-42-16-5585, because the agreement was

signed after the sentencing hearing in that case.

The Court continued

At

(6/14/18 Tr., p. 15, L.

1

—

p. 16, L. 25.)

the hearing to “ferret this out.” (Id.)

the continued suppression hearing,

Ofﬁcer Bulzomi testiﬁed

that as part

residence check, probation and parole will 100k through everything on the property.

7/13/18 TL, p. 16, L. 24

—

p.

17, L.

16, p. 23, L.

explained that the probation ofﬁcers needed t0

make

20 —

p. 24, L. 6.)

sure there

28, L. 12

3

Miranda

—

V.

p. 29, L. 9, p. 35, Ls. 1-7.)

Deputy White testiﬁed

Arizona, 384 U.S. 486 (1966).

that

(E

Ofﬁcer French

was nothing

residence that would constitute a Violation of Winnett’s probation.

0f a

at the

(E 7/13/18

new

Tr., p.

he found drugs and

—

paraphernalia in the residence and in the camper. (7/13/18 TL, p. 42, L. 5
p. 44, L. 15

— p.

p. 43, L. 16,

46, L. 14.)

Winnett testiﬁed that she signed the probation agreement in Case No. CR-42-16-

5585 the same day she was sentenced

(7/13/18 TL, p. 62, Ls. 6-23;

in that case.

ﬂ alﬂ

Exs. 1-2.) Winnett said that the camper belonged t0 her mother, and she did not have an

ownership
L. 19

—

camper, nor was she sleeping in the camper. (7/13/18

interest in the

p. 64, L. 21.)

T11, p. 63,

Winnett explained that her mother had the key t0 the camper.

(m

Q)Based
wanted

to ﬁle a

p. 68, L.

motion

in part

on Winnett’s testimony, the

motion

t0 reconsider the standing issue.

10 — p. 69, L. 18.)

The court

told the state

to suppress the state could then ﬁle

district court

its

it

(E 7/13/18
would

motion

that,

under State

2017), Winnett’s waiver 0f Fourth

V. Santana,

rule

and

if

it

granted the

(E

id.)

The

Number 42-16-5585 and

162 Idaho 79, 394 P.3d 122

Amendment rights was

it

Tr., p. 65, Ls. 1-23,

to reconsider.

took judicial notice of the court ﬁle in Case

expressed concern

Court that

state indicated to the

(Ct.

App.

not valid because at the time of

sentencing, Winnett “had not gone over the terms and conditions of probation With her

counsel[.]”

(E 7/13/18

Tr., p. 65, L.

parties to brief, also pursuant to

1

—

p. 68, L. 18.)

m,

The

district court

then asked the

Whether the search of the residence was

reasonably related t0 the alleged probation Violation.

67, L. 24.)

The

district court also indicated that

(E 7/13/18

Tr., p. 66, L.

21

—

p.

Winnett’s brother gave the probation

ofﬁcers consent t0 search the residence, and that this was a problem for Winnett’s motion

t0 suppress.

(7/13/18 Tr., p. 67, Ls. 13-18.)

4

Pursuant t0 the

district court’s request the

parties briefed

Whether the search was reasonably related t0 the probation Violation.

(R.,

pp. 68-78, 83-94.)

The
TL,

p. 3, L.

district court

—

7

that a Fourth

p. 8, L. 9.)

L. 23

—

p.

8,

while

it

fails t0 orally

L. 5.)

Winnett’s Fourth

that,

The Court again

Amendment waiver

sentencing court

is

stated that

not valid if

it

(7/30/18

stood for the proposition

was “not signed

in

open court 0r

if the

advise the defendant of those rights[.]” (7/30/18 Tr., p.

However, the

district court

Amendment waiver was

may

m

denied Winnett’s motion t0 suppress on the record.

invalid.

6,

declined to explicitly rule whether

(E

id.)

Instead the court indicated

“very well be the case here,” the motion t0 suppress would

still

be

denied because the probation ofﬁcers’ search 0f the residence was reasonably related t0
Winnett’s probation Violations.
violated her probation

new

Q)

The

district court

found that Winnett had

by moving Without permission and had moved

residence, and the ofﬁcers

approve the

(E

residence.

were inspecting the new residence

(E

id.)

The

district court

t0

t0

make

an unapproved
sure they could

denied the motion t0 suppress.

(Id.)

Winnett entered a conditional guilty plea to possession 0f methamphetamine, two
counts of possession of paraphernalia, and possession 0f marijuana.

Winnett reserved the right to appeal the

(Id.)

The

district court

years ﬁxed.

(R., pp.

district court’s ruling

(R., pp. 113-1 14.)

0n her motion

to suppress.

entered judgment and sentenced Winnett to seven years With four

134-138.)

The

Winnett 0n probation for ﬁve years.

district court

(Id.)

suspended the sentence and placed

Winnett timely appealed.

(R., pp. 152-155.)

ISSJ
Winnett

Did the

states the issue

on appeal

district court err in

as:

denying Ms. Winnett’s motion t0 suppress?

(Appellant’s brief, p. 5.)

The

state rephrases the issue as:

Has Winnett
suppress?

failed t0

show

the district court erred

when

it

denied her motion t0

ARGUMENT
The

District

Residence
A.

Court Did Not Err Because The Probation Ofﬁcers’ Search

And Camper Was Reasonably Related T0 Winnett’s

Of The

Probation Violations

Introduction

Winnett violated her probation by moving from her 01d residence Without
permission and by moving t0 a new, unapproved residence.
p. 8, L. 1;

ﬂ alﬂ

EX.

Winnett’s probation ofﬁcers searched her

1.)

camper and found drugs and paraphernalia.

At

(E 7/30/18

(ﬂ 7/13/18

7, L. 5

Tr., p.

new

Tr., p. 30, L. 13

—

residence and

—

p. 31, L. 7.)

the suppression hearing, the district court expressed concern about the validity 0f

Winnett’s Fourth

Amendment waiver,

because the search of the
Violations.

even

new

residence

(7/30/18 TL, p. 6, L. 16

if the district court

did

err,

but ultimately denied Winnett’s motion to suppress

—

was reasonably

p. 8, L. 5.)

the appropriate

The

related t0 Winnett’s probation

district court

remedy is remand so

did not

that the district court

can rule 0n the alternative grounds for suppression that were presented t0
decided, including Whether Winnett’s Fourth

Further,

err.

Amendment waiver was

it,

valid,

but not

whether

Winnett’s stepbrother gave valid consent t0 search the shared residence and camper, and
the state’s request t0 reconsider the standing issue.

B.

Standard

Of Review

“In reviewing a district court order granting or denying a motion t0 suppress

evidence, the standard of review

is

bifurcated.” State V.

436 P.3d 1252, 1261-1262 (2019) (quoting
1169, 1171 (2010)).

The

Godwin, 164 Idaho 903, 912-913

State V. James, 148 Idaho 574, 576,

225 P.3d

appellate court will accept the trial court’s ﬁndings 0f fact

unless they

are clearly erroneous.

However,

1171).

Li. (quoting

James, 148 Idaho

225 P.3d

at 576,

at

the appellate court freely reviews the trial court’s application of

constitutional principles in light of the facts found. Li. (quoting James, 148 Idaho at 576,

225 P.3d

C.

at 1171).

The

District

Court Correctly Denied Winnett’s Motion To Suppress Because The

Of Her New Residence Was Reasonably

Search

Related

T0 Her Probation

Violations

The

denied Winnett’s motion t0 suppress. (7/30/18

district court

p. 8, L. 9.)

On

7

—

appeal Winnett argues the district court correctly found Winnett’s Fourth

Amendment waiver was

invalid, but then erred

related t0 Winnett’s probation Violations.

argument

Tr., p. 3, L.

fails for

two reasons.

First,

when

(ﬂ

it

found the search was reasonably

Appellants brief, pp. 8-9.)

Winnett’s

contrary t0 Winnett’s assertions, a review 0f the

record shows the district court did not actually rule on the validity of Winnett’s Fourth

Amendment

waiver.

Second, application 0f the law to the facts supports the

court’s ruling that the search

1.

The

was reasonably related

district

to Winnett’s probation Violations.

Did Not Rule On The Validity Of Winnett’s Fourth
Amendment Waiver

The

District Court

district court

did not rule on the validity of Winnett’s Fourth

waiver. At the July 13, 2018, hearing the district court noted that this case

Amendment

was

similar t0

State V. Santana,

Where the Court of Appeals,

in dicta,4

found the Fourth Amendment

waiver invalid because the defendant was not informed of the terms and conditions of
probation at the time of sentencing. (7/13/18 T11, p. 65, L. 24
court noted that

When Winnett was

— p.

66, L. 20.)

The

district

sentenced she had not gone over the terms 0f

probation with her attorney and this was “an issue.”

(Id.)

The

district court

then invited

brieﬁng on Whether the probation search was “reasonably related” t0 the probation
Violation.

m
ruling

(7/13/18 TL, p. 66, L. 21

on July 30, 2018.
issue

—

p. 67, L. 23.)

{7/30/18 Tr., p. 3, L. 7

—

and the scope 0f probationary authority

Winnett violated her probation by moving t0 a
permission and that searching that

new

residence

The

district court

p. 8, L. 9.)

made

ﬁnal

After addressing the

issues, the district court

new unapproved

was reasonably

its

found that

residence Without

related to the probation

Violations:

But, nevertheless, the court ﬁnds State versus Santana, 162 Idaho
79, persuasive, wherein the Court of Appeals

Amendment waiver was
fails t0 orally

found that indeed

if a

Fourth

not signed in open court or if the sentencing court

advise the defendant of those rights, there

is

no Fourth

Amendment waiver.
That

may

very well be the case here, but that Santana courts

[sic]

did indicate that a warrantless search of the probationer’s residence and the

4

Statements in an opinion are dicta and not controlling if they are “not necessary t0

decide the issue presented t0 the appellate court[.]” State V. Hawkins, 155 Idaho 69, 74,

305 P.3d 513, 518 (2013) (citing Petersen V. State, 87 Idaho 361, 365, 393 P.2d 585, 587
(1964)). In Santana, the Court of Appeals decided the issue presented 0n the grounds that

had reasonable suspicion of a probation Violation, thus Court’s
discussion regarding the validity of Santana’s Fourth Amendment waiver was not
necessary to decide the issue on appeal, and is dicta.
the probation ofﬁcer

defendant did not

--

that the search could

had reasonable grounds

be valid

if the

probation ofﬁcer

to believe that the parolee or probationer

violated parole or probation, and the search

had

reasonably related t0 the

is

disclosure 0r conﬁrmation of that Violation.

The two

known
--

to

had occurred and were

Violations that the court notes

and articulated by the probation ofﬁcers
had moved Without permission.

is

that there

was a move

that she

And, in fact, the court ﬁnds that what the probation ofﬁcers were
doing were simply now recognizing that there was a new residence for the
defendant, and they were securing that residence to make sure that they
could approve her moving t0 that new residence, and during the course 0f
that action, they discovered the drug paraphernalia and the handbag, and
ultimately found the methamphetamine.

And

so for the reasons set forth in the State versus Santana, the

court ﬁnds that there isn’t a basis to grant the motion to suppress, and the
court denies

it.

(7/30/18 Tr., p. 6, L. 23

—

p.

8,

Notably, the district court never ruled that

L. 5.)

(E

Winnett’s Fourth

Amendment waiver was

came was noting

the dicta in Santana regarding Fourth

“[t]hat

may

invalid.

The

id.)

closest the district court

Amendment

waivers, then stating

very well be the case here” before immediately analyzing whether the search

was reasonably

related t0 the probation Violations.

district court’s rulings

may

issue” and “[t]hat

issue because

would be

that

it

(ﬂ

id.)

noted the Fourth

very well be the case here” but

it

An

accurate reading of the

Amendment waiver was “an
ultimately did not rule 0n the

could decide the case 0n other grounds — namely that the search was

it

reasonably related t0 Winnett’s probation Violations.

2.

The

District Court Correctly

Ruled That The Probation Ofﬁcers’ Search

Was Reasonably Related T0 Winnett’s Probation Violations
Here the
Winnett’s

new

district

residence

court correctly ruled that the probation ofﬁcers’

was reasonably

search of

related t0 Winnett’s probation Violations of

10

moving from an old residence Without permission
Fourth

Amendment of the United

new unapproved

and

Warrantless searches are per se unreasonable unless

conducted under a recognized exception t0 the warrant requirement. State
Idaho 728, 730, 40 P.3d 86, 88 (2002).
probationers and their property

The

residence.

States Constitution prohibits unreasonable searches

U.S. Const. amend. IV.

seizures.

to a

V.

Barker, 136

“[N]onconsensual warrantless searches of

by probation or parole ofﬁcers

constitute an exception t0

the warrant requirement independent of consent.” State V. Anderson, 140 Idaho 484, 486,

95 P.3d 635, 637 (2004) (citing State

“Even

1983)).

ofﬁcer

may

V.

Pinson, 104 Idaho 227, 657 P.2d 1095 (Ct. App.

of a warrantless search condition, a parole or probation

in the absence

conduct a search 0f a parolee 0r probationer and his 0r her residence

if the

ofﬁcer has reasonable grounds to believe that the parolee or probationer has violated a
parole or probation condition and the search

conﬁrmation of that Violation.”

@glir,

probation by moving to a

new

7-9.)

residence

new

it

is

162 Idaho

at 85,

394 P.3d

at

128 (citing

“undisputed” that she violated the terms 0f her

residence Without permission, but argues that the search of

was not reasonably

related t0 this Violation.

Winnett argues that the probation ofﬁcers only needed

address and, thus, the search

Q)

m

reasonably related t0 the disclosure or

143 Idaho 494, 497-98, 148 P.3d 1240, 1243-44 (2006)).

Winnett concedes that

the

San_tana,

is

Winnett

is

was not reasonably

(E Appellant’s brief, pp.
t0

conﬁrm Winnett’s new

related t0 her probation Violation.

(m

incorrect.

The probation ofﬁcers” search of the residence and camper was reasonably
to her probation Violation

of moving Without permission t0 a

11

new unapproved

related

residence

new

because the ofﬁcers needed to inspect and approve the
she did, in

fact,

now reside

at the

new residence.

residence and to

conﬁrm

that

Winnett’s probation agreement required

her to “reside in a location approved by [her] probation/parole ofﬁcer.”

(EX.

1.)

She

agreed not t0 change her approved place 0f residence Without ﬁrst obtaining permission

from her probation ofﬁcer.
because she

(Id.)

undisputed that Winnett violated her probation

It is

moved Without permission and

her

new

it.

(E 7/13/18

residence.

did not get her probation ofﬁcer’s approval of

The probation ofﬁcers needed
16 — p. 29, L.

Tr., p. 28, L.

t0

check her new residence

9, p. 35, Ls. 1-7.)

to

approve

The probation ofﬁcers

testiﬁed that as part 0f the residence check, probation and parole Will look through

(E 7/13/18

everything 0n the property.

24, L. 6.)

Tr., p. 16, L.

“As a condition 0f granting freedom

to

(Ct.

App. 1983). These

change residences.

The

Li.

restrictions

And,

in fact, the court

doing were simply

V.

now

ﬁnds

20 —

p.

Pinson, 104 Idaho 227, 231, 657

can include restrictions on the right

district court correctly

drugs during a search related t0 approving the

p. 17, L. 16, p. 23, L.

to a probationer, society has the right to

impose stringent limitations 0n his behavior.” State
P.2d 1095, 1099

24 —

found the probation ofﬁcers found

new residence:

that

what the probation ofﬁcers were

new residence for the
to make sure that they

recognizing that there was a

defendant, and they were securing that residence

could approve her moving t0 that
that action, they discovered the

new

residence, and during the course 0f

drug paraphernalia and the handbag, and

ultimately found the methamphetamine.

(7/30/18 Tr., p. 7, L. 18

—

moving without permission
that

new residence was

p. 8, L. 1.)

t0

Winnett violated the terms 0f her probation by

an unapproved residence, and probation ofﬁcers’ search 0f

reasonably related t0 her Violations.

12

D.

The Search Was Not Reasonably Related T0 Winnett’s Probation
Violations, The Proper Remedy Is To Remand To The District Court For
Consideration Of The Issues It Did Not Decide

Even

The

If

district court

did not err

when

it

determined that the probationary search was

reasonably related t0 Winnett’s probation Violations.
the state submits the proper

remedy

is t0

remand

However,

Court disagrees,

if this

t0 the district court for consideration

of

the remaining suppression issues, including standing, the validity of Winnett’s Fourth

Amendment
Hutchins

gg,

100 Idaho 661, 665, 603 P.2d 995, 999 (1979) (general reversal 0f a

V. State,

judgment leaves the case “standing

As

E,

waiver, and Whether Winnett’s brother gave valid consent.

as

it

did” prior t0 the entry 0f the judgment).

explained above, the district court never ruled on Whether Winnett had validly

waived her Fourth Amendment
T11, p. 65, L.

24 —

noted the dicta in

However, Santana

m

p. 68, L. 18;

is

rights as part

7/30/18 Tr., p.

may

0f her probation agreement.
3, L.

7

—

p. 8, L. 9)

invalidate her Fourth

The

Amendment

(E 7/13/18

district court

waiver.

(E

only

id.)

distinguishable from this case and the only information regarding

Whether Winnett’s Fourth Amendment waiver was invalid was the
reference to the prior case ﬁle that, “Indeed, at that time

When Judge

district

court’s

Stoker sentenced

Miss Winnett, she had not gone over the terms and conditions 0f probation with her
counsel,

Which

is

an

issue.

She did

given Exhibit

later,

1,

go through the terms and

m

conditions of probation at the probation ofﬁce Without the presence 0f an attorney.”

(7/13/18 Tr., p. 65, L. 24

were

— p.

66, L. 6.)

“identical,” then applied

Sanﬂfs

The

district court stated that the facts

holding, that a probation search

is

of

justiﬁed by

reasonable suspicion the probationer has violated probation, but the district court did not

13

(E 7/13/18

apply Santana’s dicta that an uncounseled rights waiver would be invalid.
7/30/18 Tr., p.

Tr., p. 66, Ls. 7-20;

6, L.

23 —

p. 7, L. 13.)

In Santana, the sentencing

court gave Santana a preprinted probation form that contained an optional Fourth

Amendment waiver —
Idaho

at 83,

394 P.3d

but that waiver was not checked 0n the form.

Not checking

at 124.

the

box

for a Fourth

E

162

San_tana,

Amendment waiver

is

an

afﬁrmative indication from the sentencing court that probation would not include a

Fourth

Amendment

There

waiver.

district court’s indication that

attorney.

Nor

is

is

terms 0f probation prior to 0r

Here, there

is

only the

Winnett had not gone over the terms 0f probation with her

any indication

there

nothing like that here.

that

at sentencing.

Winnett was not otherwise informed 0f the
There

is

nothing in the record t0 indicate that

Winnett’s waiver was actually invalid.
In addition t0 the Fourth

that Winnett’s brother

given consent

is

Tr., p. 67, Ls. 13-18.)

an exception to the warrant requirement. State

it is

“When

V.

Properly

Barker, 136 Idaho 728,

the State seeks t0 justify a warrantless search based

Li

may show

that

came from

110 Idaho 516, 716 P.2d 1288 (1986)). The
a person

who

possessed

common

state

authority or other sufﬁcient

United States

relationship to the premises sought to be searched.

Li. (citing

415 U.S. 164 (1974)). “The State need not show

that the third party

interest in the

noted

not limited to proof that the consent was given by the defendant.”

(citing State V. Johnson,

the consent

issue, the district court also

gave consent t0 search. (7/13/18

730, 40 P.3d 86, 88 (2002).

upon consent,

Amendment waiver

premises or effects searched. Rather, the

joint access 0r control 0f the property searched.” Li.

14

common

V.

Matlock,

had a property

authority rests

upon the

the

Here,

testimony was

found that the probation ofﬁcers’

court

district

uncontroverted and “accept[ed] their testimony as facts of this case.” (7/30/18
L. 18

—

Both Ofﬁcer French and Ofﬁcer Bulzomi testiﬁed

p. 4, L. 1.)

Who

stepbrother,

also lived at the residence, gave

(E 7/13/18

residence and the camper.

24, L. 19, p. 29, L. 25

— p.

30, L. 19.)

Tr., p. 18, L.

them permission
22 —

Tr., p. 3,

that Winnett’s

look in the

to

p. 19, L. 13; p. 23, L.

Ofﬁcer French testiﬁed

that

20 —

When he looked

p.

in the

camper he saw drug paraphernalia:
Q.

When you came to the

camper, what did you d0?

A. Well, he had mentioned that

it

may be

locked.

I

asked him

if I

might

see if it was unlocked, and if it was, if I could g0 in, and he said yes. So I
went and attempted t0 see if it was locked. It was not. So I opened the
door. It was a very small trailer so I was the only one that was able t0 get
in.

Q. Okay.

What

did you see

When you

got in there?

some

scratch

easily seen, like,

poking

saw a spoon in a handbag that had a burnt residue on
marks on it, as well as cotton 0n the spoon.

A.

I

Q.

When you

say

A. Plain View.

It

it

was

was

in a bag,

What

are

just a handbag, but

it,

you talking about?
it

was

out of it.

Q. Okay.

A. The
I

also

What

little

else did

you see?

tubes that are often used as paraphernalia t0 snort drugs.

saw a pee bag

urinary analysis

is

what we

call

And

them. They use them to try and fake

tests.

(7/13/18 Tr., p. 30, L. 13

—

gave consent t0 search, and

p. 31, L. 7.)

this

The

was a problem

district court

noted that Winnett’s brother

for Winnett.

In so doing, they conducted a search, not only pursuant to an attempt to get
this

new

residence approved, so they had reasonable grounds that she had
15

violated the probation agreement at that time. They also

search from her brother, which I think

is

had

the consent t0

problematic for the defendant’s

position.

As

(7/13/18 T11, p. 67, Ls. 13-18 (emphasis added).)

a result, even if the district court

erred ﬁnding the probationary search 0f Winnett’s

new

related t0 her probation Violations, the district court,

0n remand, can decide the consent

residence

was not reasonably

issue.

Finally, the state told the district court that

sought reconsideration and brieﬁng, but the
unless

it

is

prepared t0

move

As

had a “standing” issue 0n Which

district court told the state t0

granted Winnett’s motion t0 suppress.

briefed the issue 0f consent in her brief.

it

(ﬂ, gg,

R., p. 88,

n

1.

not ﬁle anything

(“The defendant

discussed at the evidentiary hearing, the State

the court to reconsider the standing issue but has not briefed the issue

per the court’s instruction and pending decision 0n the issues here.”)

remanded the

state

it

should also be allowed t0 pursue any standing issues

from pursuing the ﬁrst time. However, remand

is

If this case is

it

was prevented

unnecessary because the

district court

properly denied Winnett’s motion on the grounds that the search was reasonably related
to Winnett’s probation Violations.

CONCLUSION
The

state respectfully requests this

Court afﬁrm the judgment of the

DATED this 30th day 0f July, 2019.

/s/

TED

Ted
S.

S.

Tolleson

TOLLESON

Deputy Attorney General
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